Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents prepared for litigation,
but is usually not required to have personal knowledge of matters asserted therein, for
litigation documents ordinarily present assertions by the client, or by someone on the client’s
behalf, and not assertions by the lawyer. Compare Rule 3.1. However, an assertion
purporting to be on the lawyer’s own knowledge, as in an affidavit by the lawyer or in a
statement in open court, may properly be made only when the lawyer knows the assertion is
true or believes it to be true on the basis of a reasonably diligent inquiry. There are
circumstances where failure to make a disclosure is the equivalent of an affirmative
misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to
commit or assist the client in committing a fraud applies in litigation. Regarding compliance
with Rule 1.2(d), see the Comment to that Rule. See also the Comment to Rule 8. 4(b).

: B Legal Argument
[4] Legal argument based on a knowingly false representation of law constitutes dishonesty
toward the tribunal. A lawyer is not required to make a disinterested exposition of the law,
but must recognize the existence of pertinent legal authorities. F urthermore, as stated in
paragraph (a)(2), an advocate has a duty to disclose directly adverse authority in the
controlling jurisdiction that has not been disclosed by the opposing party. The underlying
concept is that legal argument is a discussion seeking to determine the legal premises

properly applicable to the case.

Offering Evidence
[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows
to be false, regardless of the client’s wishes. This duty is premised on the lawyer's
obligation as an officer of the court to prevent the trier of fact from being misled by false
evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the
purpose of establishing its falsity. '
[6] If a lawyer knows that the client intends to testify Jalsely or wants the lawyer to introduce
Jalse evidence, the lawyer should seek to persuade the client that the evidence should not be
offered. If the persuasion is ineffective and the lawyer continues to represent the client, the
lawyer must refuse to offer the false evidence. If only a portion of a witness’s testimony will
be false, the lawyer may call the witness to testify but may not elicit or otherwise permit the
wilness to present the testimony that the lawyer knows is false.
[7] The duties stated in paragraphs (a) and (b) apply to al lawyers, including defense
counsel in criminal cases. In some jurisdictions, however, courts have required counsel to
present the accused as a witness or to give a narrative statement if the accused so desires,
even if counsel knows that the testimony or statement will be false. The obligation of the
advocate under the Rules of Professional Conduct is subordinate to such requirements. See
also Comment [9].
[8] The prokhibition against offering false evidence only applies if the lawyer knows that the
evidence is false. A lawyer’s reasonable belief that evidence is false does not preclude its
presentation 1o the trier of fact. A lawyer’s knowledge that evidence is Jalse, however, can
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be inferred from the circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve
doubts about the veracity of testimony or other evidence in favor of the client, the lawyer
cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer
knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the
lawyer reasonably believes is false. Offering such proof may reflect adversely on the
lawyer’s ability to discriminate in the quality of evidence and thus impair the lawyer’s
effectiveness as an advocate. Because of the special protections historically provided
criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the
testimony of such a client where the lawyer reasonably believes but does not know that the
testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must
honor the client’s decision to testify. See also Comment [7].

: Remedial Measures =
[10] Having offered material evidence in the belief that it was true, a lawyer may
subsequently come to know that the evidence is false. Or, a lawyer may be surprised when
the lawyer’s client, or another witness called by the lawyer, offers testimony the lawyer
knows to be false, e ither during the l awyer’s d irect e xamination or i n response 1o ¢ ross-
examination by the opposing lawyer. In such situations or if the lawyer knows of the Jalsity
of testimony elicited from the client during a deposition, the lawyer must take reasonable
remedial measures. In such situations, the advocate’s proper course is to remonstrate with
the client confidentially, advise the client of the lawyer’s duty of candor to the tribunal and
seek the client’s cooperation with respect to the withdrawal or correction of the Jalse
statements or evidence. If that fails, the advocate must take further remedial action. If
withdrawal from the representation is not permitted or will not undo the eflect of the false
evidence, the advocate must make such disclosure to the tribunal as is reasonably necessary
to remedy the situation, even if doing so requires the lawyer to reveal information that
otherwise would be protected by Rule 1.6. It is for the tribunal then to determine what
should be done — making a statement about the matter to the trier of fact, ordering a
mistrial, or perhaps nothing.

[11] The disclosure of a client’s false testimony can result in grave consequences to the
client, including not only a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is that the lawyer cooperates in deceiving the
court, thereby subverting the truth-finding process that the adversary system is designed to
implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer
will act upon the duty to disclose the existence of false evidence, the client can simply reject
the lawyer’s advice to reveal the false evidence and insist that the lawyer keep silent. Thus
the client could in effect coerce the lawyer into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process
[12] Lawyers have a special obligation to protect a tribunal against criminal or Jraudulent
conduct that undermines the integrity of the adjudicative process, such as bribing,
intimidating or otherwise unlawfully communicating with a witness, juror, court official or
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other participant in the proceeding, uniawfully destroying or concealing documents or other
evidence, or failing to disclose information to the tribunal when required by law to do so.
Thus, paragraph (b) requires a lawyer to take reasonable remedial measures, including
disclosure, if necessary, whenever the lawyer knows that a person, including the lawyer’s
client, intends to engage, is engaging, or has engaged, in criminal or fraudulent conduct
related to the proceeding.

Duration of Obligation
{13] A practical time limit on the obligation to rectify false evidence or false statements of
law and fact has to be established. The conclusion of the proceeding is a reasonably definite
point for the termination of the obligation. A proceeding has concluded within the meaning
of this Rule when a final judgment in the proceeding has been affirmed on appeal or the time
JSor review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the
- matters that a tribunal should consider in reaching a decision; the conflicting position is
expected to be presented by the opposing party. However, in any ex parte proceeding, such
as an application for a temporary restraining order, there is no balance of presentation by
opposing advocates. The object of an ex parte proceeding is nevertheless to yield a
substantially just result. The judge has an affirmative responsibility to accord the absent
party just consideration. The lawyer for the represented party has the correlative duty to
make disclosures of material facts that are known to the lawyer and that the lawyer
reasonably believes are necessary to an informed decision.

o -- Withdrawal '
[13] Normally, a lawyer’s compliance with the duty of candor imposed by this Rule does not
require that the lawyer withdraw from the representation of a client whose interests will be
or have been adversely affected by the lawyer’s disclosure. The lawyer may, however, be
required by Rule 1.16(a) to seek permission of the tribunal to withdraw if the lawyer's
compliance with this Rule’s duty of candor results in such an extreme deterioration of the
client-lawyer r elationship t hat t he  awyer c an no l onger c ompetently r epresent t he c lient.
Also see Rule 1.16(b) for the circumstances in which a lawyer will be permitted to seck a
tribunal’s permission to withdraw. In connection with a request for permission to withdraw
that is premised on a client’s misconduct, a lawyer may reveal information relating to the
representation only to the extent reasonably necessary to comply with this Rule or as

otherwise permitted by Rule 1.6.

Staff Comment: There are some changes to this rule. Proposed paragraph (a)(1) includes “fail[ing]
to correct a false statement of fact or law,” as well as making the same. The Model Rule does not
use the word “material” in this sentence. Current paragraph (a)(2), dealing with a disclosure that is
“necessary to avoid assisting a criminal or fraudulent act by the client,” is replaced with proposed
paragraph (b). Proposed paragraph (a)(3) expands on the concept of offering “material evidence”
while knowing of its falsity.
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RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:
(a)  unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or
conceal a document or other material having potential evidentiary value. A lawyer shall not
counsel or assist another person to do any such act;
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement
to a witness that is prohibited by law;
(c) knowingly disobey an obligation under the rules of a tribunal except for an open
refusal based on an assertion that no valid obligation exists;
(d)  in pretrial procedure, make a frivolous discovery request or fail to make reasonably
diligent effort to comply with a legally proper discovery request by an opposing party;
(¢)  intrial, allude to any matter that the lawyer does not reasonably believe is relevant or
that will not be supported by admissible evidence, assert personal knowledge of facts in issue
except when testifying as a witness, or state a personal opinion as to the justness of a cause,
the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an
accused; or o :
(f)  request a person other than a client to refrain from voluntarily giving relevant
information to another party unless: .

(1)  the person is a relative or an employee or other agent of a client; and

(2)  the lawyer reasonably believes that the person’s interests will not be adversely
affected by refraining from giving such information.

Comment

[1] The procedure of the adversary system contemplates that the evidence in a case is to be
marshalled competitively by the contending parties. Fair competition in the adversary
system is secured by prohibitions against destruction or concealment of evidence, improperly
influencing witnesses, obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish a claim or
defense. Subject to evidentiary privileges, the right of an opposing party, including the
government, to obtain evidence through discovery or subpoena is an important procedural
right. The exercise of that right can be frustrated if relevant material is altered, concealed
or destroyed. Applicable law in many jurisdictions makes it an offense to destroy material
Jor purpose of impairing its availability in a pending proceeding or one whose
commencement can be foreseen. Falsifying evidence is also generally a criminal offense.
Paragraph (a) applies to evidentiary material generally, including computerized
information. Applicable law may permit a lawyer to take temporary possession of physical
evidence of client crimes for the purpose of conducting a limited examination that will not
alter or destroy material characteristics of the evidence. In such a case, applicable law may
require the lawyer to turn the evidence over to the police or other prosecuting authority,
depending on the circumstances.
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[3] With regard to paragraph (b), it is not improper to pay a wilness’s expenses or to
compensate an expert witness on terms permitted by law. The common law rule in most
Jurisdictions is that it is improper to pay an occurrence witness any fee for testifying and that
it is improper to pay an expert witness a contingent fee.

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving
information to another party, for the employees may identify their interests with those of the
client. See also Rule 4.2.

Staff Comment: The proposed rule is identical fo the current Michigan rule and to the Model Rule.
RULE 3.5 IMPARTIALITY AND DECORUM OF THE TRIBUNAL

A lawyer shall not: :
(a) seek to influence a judge, juror, prospective juror or other official by means
prohibited by law;
(b) communicate ex parte with such a person concermng a pending matter unless
authorized to do so by law or court order;
(¢) communicate with a juror or prospective juror after dlscharge of the jury if:

(1)  the communication is prohibited by law or court order;

(2)  the juror has made known to the lawyer a desire not to communicate; or

(3)  the communication involves misrepresentation, coercion, duress or harassment;
or
(d) engage in conduct intended to disrupt a tribunal.

Comment

[1] Many forms of improper influence upon a tribunal are proscribed by criminal law.
Others are specified in the Michigan Code of Judicial Conduct, with which an advocate
should be familiar. A lawyer is required to avoid contributing to a violation of such
provisions.

[2] During a proceeding a lawyer may not communicate ex parte with persons serving in an
official capacity in the proceeding, such as judges, masters or jurors, unless authorized to do
so by law or court order.

{3] A lawyer may on occasion want to communicate with a juror or prospective juror after
the jury has been discharged. The lawyer may do so, unless the communication is prohibited
by law or a court order, but must respect the desire of the juror not to talk with the lawyer.
The lawyer may not engage in improper conduct during the communication.

[4] The advocate’s function is to present evidence and argument so that the cause may be
decided according to law. Refraining from abusive or obstreperous conduct is a corollary of
the advocate’s right to speak on behalf of litigants. A lawyer may stand firm against abuse
by a judge but should avoid reciprocation; the judge’s default is no justification for similar
dereliction by an advocate. An advocate can present the cause, protect the record for
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subsequent review and preserve professional integrity no less effectively by patient Sfirmness
than by belligerence or theatrics.

[3] The duty to refrain from disruptive conduct applies to any proceeding of a tribunal,
including a deposition. See Rule 1.0(m).

Staff Comment: The proposed rule is substantially the same as the current rule, except that proposed
paragraph (d) replaces the language in current paragraph (c) — “undignified or discourteous conduct
toward the tribunal” ~ with “conduct intended to disrupt a tribunal.” The proposed rule also adds a
new paragtaph (c) that addresses the issue of lawyers contacting jurors and prospective jurors after
discharge of the jury. The proposed rule is identical with the Model Rule, except that the term
“concerning a pending matter” is substituted for “during the proceeding” in paragraph (b).

RULE 3.6 TRIAL PUBLICITY

(@) A lawyer who is participating or has participated in the investigation or litigation of a
matter shall not make an extrajudicial statement that the lawyer knows or reasonably should
know will be disseminated by means of public communication and will have a substantial
likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b)  Notwithstanding paragraph (2), a lawyer may state:

(1)  the claim, offense or defense involved and, except when prohibited by law, the
identity of the persons involved,

(2) information contained in a public record;

(3)  that an investigation of a matter is in progress;

(4)  the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary
thereto;

(6)  a warning of danger concerning the behavior of a person involved, when there
is reason to believe that there exists the likelihood of substantial harm to an individual or to
the public interest; and

(7)  ina criminal case, in addition to subparagraphs (1) through (6):

(i)  the identity, residence, occupation and family status of the accused:
(1))  if the accused has not been apprehended, information necessary to aid in
apprehension of that person;
(i)  the fact, time and place of arrest; and
(iv)  the identity of investigating and arresting officers or agencies and the
length of the investigation.
(¢)  Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable
lawyer would believe is required to protect a client from the substantial undue prejudicial
effect of recent publicity not initiated by the lawyer or the lawyer’s client. A statement made
pursuant to this paragraph shall be limited to such information as is necessary to mitigate the
recent adverse publicity.
(d) No lawyer associated in a firm or government agency with a lawyer subject to
paragraph (a) shall make a statement prohibited by paragraph (a).
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Comment

[1] It is difficult to strike a balance between protecting the right to a fair trial and
safeguarding the right of free expression. Preserving the right to a fair trial necessarily
entails some curtailment of the information that may be disseminated about a party prior to
trial, particularly where trial by jury is involved. If there were no such limits, the result
would be the practical nullification of the protective effect of the rules of forensic decorum
and the exclusionary rules of evidence. On the other hand, there are vital social interests
served by the free dissemination of information about events having legal consequences and
about l egal p roceedings t hemselves. The public has a right to know a bout threats to its
safety and measures aimed at assuring its security. It also has a legitimate interest in the
conduct of judicial proceedings, particularly in matters of general public concern.
Furthermore, the subject matter of legal proceedings is often of direct significance in debate
and deliberation over questions of public policy. o o

[2] Special rules of confidentiality may validly govern proceedings in juvenile, domestic
relations, mental disability proceedings, and perhaps other types of litigation. Rule 3.4(c)
requires compliance with such rules. B

[3] The Rule sets forth a basic general prohibition against a lawyer’s making statements that
the lawyer knows or should know will have a substantial likelihood of materially prejudicing
an adjudicative proceeding. Recognizing that the public value of informed commentary is
great and the likelihood of prejudice to a proceeding by the commentary of a lawyer who is
not involved in the proceeding is small, the rule applies only to lawyers who are, or who
have been, involved in the investigation or litigation of a case, and their associates.

[4] Paragraph (b) identifies specific matters about which a lawyer’s statements would not
ordinarily be considered to present a substantial likelihood of material prejudice, and should
not in any event be considered prohibited by the general prohibition of paragraph (a).
Paragraph (b) is not intended to be an exhaustive listing of the subjects upon which a lawyer
may make a statement, but statements on other matters may be subject to paragraph (a).

[5] There are, on the other hand, certain subjects that are more likely than not to have a
material prejudicial effect on a proceeding, particularly when they refer to a civil matter
triable to a jury, a criminal matter, or any other proceeding that could result in
incarceration. These subjects relate to:

(1) the character, credibility, reputation, or criminal record of a party, suspect in a
criminal investigation, or witness; the identity of a witness; or the expected testimony of a
party or witness;

(2) in a criminal case or proceeding that could result in incarceration, the possibility
of a plea of guilty to the offense; the existence or contents of any confession, admission, or
statement given by a defendant or suspect; or that person’s refusal or failure to make a
statement;

(3) the performance or results of any examination or test, the refusal or failure of a
person to submit to an examination or test, or the identity or nature of physical evidence
expected to be presented;
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(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal
case or proceeding that could result in incarceration;

(3) information that the lawyer knows or reasonably should know is likely to be
inadmissible as evidence in a trial and that would, if disclosed, create a substantial risk of
prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a crime, unless there is included
therein a statement explaining that the charge is merely an accusation and that the defendant
is presumed innocent until and unless proven guilty.

[6] Another relevant factor in determining prejudice is the nature of the proceeding
involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials may
be less sensitive. Non-jury hearings and arbitration proceedings may be even less affected.
The Rule will still place limitations on prejudicial comments in these cases, but the
likelihood of prejudice may be different depending on the type of proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a question under this Rule
may be permissible when they are made in response to statements made publicly by another
party, another party’s lawyer, or third persons, where a reasonable lawyer would believe a
public response is required in order to avoid prejudice to the lawyer’s client. When
prejudicial statements have been publicly made by others, responsive statements may have
the salutary effect of lessening any resulting adverse impact on the adjudicative proceeding.
Such responsive statements should be limited to contain only such information as is
necessary to mitigate undue prejudice created by the statements made by others.

[8] See Rule 3.8(f) for additional duties of prosecutors in comnection with extrajudicial
statements about criminal proceedings.

Staff Comment: Proposed paragraph (a) is substantially the same as the current rule, except
that the “reasonable lawyer” standard is substituted for the “reasonable person” standard.
The proposed rule provides additional guidance in paragraphs (b), (c), and (d).

RULE 3.7 LAWYER AS WITNESS

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a
necessary witness unless:

(1)  the testimony relates to an uncontested issue;

(2)  the testimony relates to the nature and value of legal services rendered in the
case; or

(3)  disqualification of the lawyer would work substantial hardship on the client.
(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is
likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

Comment

[1] Combining the roles of advocate and witness can prejudice the tribunal and the opposing
party and can also involve a conflict of interest between the lawyer and client.
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Advocate-Witness Rule
[2] The tribunal has proper objection when the trier of fact may be confused or misled by a
lawyer serving as both advocate and witness. The opposing party has proper objection
where the combination of roles may prejudice that party’s rights in the litigation. A witness
is required to testify on the basis of personal knowledge, while an advocate is expected to
explain and comment on evidence given by others. It may not be clear whether a statement
by an advocate-witness should be taken as proof or as an analysis of the proof.
[3] To protect the tribunal, paragraph (a) prohibits a lawyer from simultaneously serving as
advocate and necessary witness except in those circumstances specified in paragraphs {(a)(1)
through (a)(3). Paragraph (a)(1) recognizes that if the testimony will be uncontested, the
ambiguities in the dual role are purely theoretical. Paragraph (a)(2) recognizes that where
the testimony concerns the extent and value of legal services rendered in the action in which
the testimony is offered, permitting the lawyers to testify avoids the need for a second trial
with new counsel to resolve that issue. Moreover, in such a situation the judge has firsthand
knowledge of the matter in issue; hence, there is less dependence on the adversary process to
 test the credibility of the testimony.
[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is
required between the interests of the client and those of the tribunal and the opposing party.
* Whether the tribunal is likely to be misled or the opposing party is likely to suffer prejudice
depends on the nature of the case, the importance and probable tenor of the lawyer’s
testimony, and the probability that the lawyer’s testimony will conflict with that of other
witnesses. Even if there is risk of such prejudice, in determining whether the lawyer should
be disqualified, due regard must be given to the effect of disqualification on the lawyer’s
client. It is relevant that one or both parties could reasonably foresee that the lawyer would
probably be a witness. The conflict of interest principles stated in Rules 1.7, 1.9 and 1.10
have no application to this aspect of the problem.
[5] Because the tribunal is not likely to be misled when a lawyer acts as advocate in a trial
in which another lawyer in the lawyer’s firm will testify as a necessary witness, paragraph
(b) permils the lawyer to do so except in situations involving a conflict of interest.

Conflict of Interest

[6] In determining if it is permissible to act as advocate in a trial in which the lawyer will be
a necessary w itness, t he l awyer must also c onsider t hat t he dual role may give riseto a
conflict of interest that will require compliance with Rules 1.7 or 1.9. For example, if there
is likely to be substantial conflict between the testimony of the client and that of the lawyer,

the representation involves a conflict of interest that requires compliance with Rule 1.7. This
would be true even though the lawyer might not be prohibited by paragraph (a) from
simultaneously serving as advocate and witness because the lawyer’s disqualification would
work a substantial hardship on the client. Similarly, a lawyer who might be permitted to
simultaneously serve as an advocate and a witness by paragraph (a)(3) might be precluded
Jfrom doing so by Rule 1.9. The problem can arise whether the lawyer is called as a witness
on behalf of the client or is called by the opposing party. Determining whether or not such a
conflict exists is primarily the responsibility of the lawyer involved. If there is a conflict of
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interest, the lawyer must secure the client’s informed consent, confirmed in writing. In some
cases, the lawyer will be precluded from seeking the client’s consent. See Rule 1.7. See Rule
1.0(b) for the definition of “confirmed in writing” and Rule 1.0(e) for the definition of
“informed consent.”

[7] Paragraph (b) provides that a lawyer is not disqualified from serving as an advocate
because a lawyer with whom the lawyer is associated in a firm is precluded from doing so by
paragraph (a). If, however, the testifying lawyer would also be disqualified by Rule 1.7 or
Rule 1.9 from representing the client in the matter, other lawyers in the firm will be
precluded from representing the client by Rule 1.10 unless the client gives informed consent
under the conditions stated in Rule 1.7.

Staff Comment: This rule is identical with the current Michigan Rule and the Model Rule.
- RULE 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by
probable cause;

(b)  make reasonable efforts to assure that the accused has been advised of the right to,
and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain
counsel;

(c)  not seek to obtain from an unrepresented accused a waiver of important pretrial rights,
such as the right to a preliminary hearing; '

(d) make timely disclosure to the defense of all e vidence or i nformation known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense and to the tribunal all unprivileged
mitigating information known to the prosecutor, except when the prosecutor is relieved of
this responsibility by a protective order of the tribunal;

(e)  exercise reasonable care to prevent investigators, law enforcement personnel,
employees, or other persons assisting or associated with the prosecutor in a criminal case
from making an extrajudicial statement that the prosecutor would be prohibited from making
under Rule 3.6.

Comment

[1] A prosecutor has t he r esponsibility o f a minister ofjustice and not s imply that of an
advocate. This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.
Precisely how far the prosecutor is required to go in this direction is a matter of debate and
varies in different jurisdictions. Many jurisdictions have adopted the ABA Standards of
Criminal Justice Relating to the Prosecution Function, which in turn are the product of
prolonged and careful deliberation by lawyers experienced in both criminal prosecution and
defense. Applicable law may require other measures by the prosecutor and knowing
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disregard of those obligations or a systematic abuse of prosecutorial discretion could
constitute a violation of Rule 8.4.

[2] Paragraph (c) does not apply to an accused appearing pro se with the approval of the
tribunal. Nor does it forbid the lawful questioning of an uncharged suspect who has
knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate
protective order from the tribunal if disclosure of information to the defense could result in
substantial harm to an individual or to the public interest.

[4] In paragraphs (b) and (e), this rule imposes on a prosecutor an obligation to make
reasonable efforts and to take reasonable care to assure that a defendant’s rights are
protected. Of course, not all of the individuals who might encroach upon those rights are
under the control of the prosecutor. The prosecutor cannot be held responsible for the
actions of persons over whom the prosecutor does not exercise authority. The prosecutor’s
obligation is discharged if the prosecutor has taken reasonable and appropriate steps to
assure that the defendant’s rights are protected.

Staff Comment: No changes to this rule are proposed. The proposed rule is the same as the Model
Rule’s paragraphs (a), (b), (c), and (d), but it eliminates paragraphs (e) and (f) of the Model Rule.

RULE 3.9 ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

A lawyer representing a client before a legislative body or administrative agency in a
nonadjudicative proceeding shall disclose that the appearance is in a representative capacity
and shall conform to the provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.

Comment

[1] In representation before bodies such as legislatures, municipal councils, and executive
and administrative agencies acting in a rule-making or policy-making capacity, lawyers
present facts, formulate issues, and advance argument in the matters under consideration.
The decision-making body, like a court, should be able to rely on the integrity of the
submissions made fo it. A lawyer appearing before such a body must deal with it honestly
and in conformity with applicable rules of procedure. See Rules 3.3(a) through (c), 3.4(a)
through (c), and 3.5.

[2] Lawyers have no exclusive right to appear before nonadjudicative bodies, as they do
before a court. The requirements of this Rule therefore may subject lawyers to regulations
inapplicable to advocates who are not lawyers. However, legislatures and administrative
agencies have a right to expect lawyers to deal with them as they deal with courts.

[3] This Rule only applies when a lawyer represents a client in connection with an official
hearing or meeting of a governmental agency or a legislative body to which the lawyer or
the lawyer’s client is presenting evidence or argument. It does not apply to representation of
a client in a negotiation or other bilateral transaction with a governmental agency or in
connection with an application for a license or other privilege or the client’s compliance
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with generally applicable reporting requirements, such as the filing of income-tax returns.
Nor does it apply to the representation of a client in connection with an investigation or
examination of the client’s affairs conducted by government investigators or examiners.
Representation in such matters is governed by Rules 4.1 through 4.4.

Staff Comment: No changes to this rule are proposed. The proposed rule is identical with the
Model Rule.

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not knowmgly make a false statement of
material fact or law to athird person.

Comment

Misrepresentation
[1] 4 lawyer is required to be truthful when dealing with others on a client’s behalf, but
generally has no affirmative duty to inform an opposing party of relevant facts. A
misrepresentation ¢ an o ccur if t he lawyer i ncorporates or affirms a s tatement o f a nother
person that the lawyer knows is false. Misrepresentations can also occur by partially true
but misleading statements or omissions that are the equivalent of affirmative false
statements. For dishonest conduct that does not amount to a false statement or for

misrepresentations by a lawyer other than in the course of representing a client, see Rule
8.4.

Statements of Fact

{2] This Rule refers to statements of fact. Whether a particular statement should be
regarded as one of fact can depend on the circumstances. Under generally accepted
conventions in negotiation, certain types of statements ordinarily are not taken as statements
of material fact. Estimates of price or value placed on the subject of a transaction and a
party’s intentions as to an acceptable settlement of a claim are ordinarily in this category,
and so is the existence of an undisclosed principal, except where nondisclosure of the
principal would constitute fraud. Lawyers should be mindful of their obligations under
applicable law to avoid criminal and tortious misrepresentation.

Staff Comment: This proposed rule is identical to the current Michigan rule. It adopts paragraph (a)
of the Model Rule, but the State Bar Representative Assembly voted to reject paragraph (b) of the
Model Rule, which adds the concept of knowingly failing to disclose a material fact “when
disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is
prohibited by Rule 1.6.”
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RULE 4.2 COMMUNICATION WITH PARTY REPRESENTED
BY COUNSEL [2 ALTERNATIVE PROPOSALS]

ALTERNATIVE (A):

In representing a client, a lawyer shall not communicate about the subject of the
representation with a party whom the lawyer knows to be represented by another lawyer in
the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by
law or a court order.

Comment

[1] This Rule contributes to the proper functioning of the legal system by protecting a party
who has chosen to be represented by a lawyer in a matter against possible overreaching by
other lawyers who are participating in the matter, interference by those lawyers with the
client-lawyer relationship, and the uncounselled disclosure of information relating to the
representation.

[2] This Rule applies to communications with any party who is represented by counsel
concerning the matter to which the communication relates.

[3] The Rule applies even though the represented party initiates or consents to the
communication. A lawyer must immediately terminate communication with a party if, after
commencing communication, the lawyer learns that the party is one with whom
communication is not permitted by this Rule.

{4] This Rule does not prohibit communication with a represented party, or an employee or
agent of such a party, concerning matters outside the representation. For example, the
existence of a controversy between a government agency and a private party, or between two
organizations, does not prohibit a lawyer for either from communicating with nonlawyer
representatives of the other regarding a separate matter. Nor does this Rule preclude
communication with a represented party who is seeking advice from a lawyer who is not
otherwise representing a client in the matter. A lawyer may not make a communication
prohibited by this Rule through the acts of another. See Rule 8.4(a). Parties to a matter may
communicate directly with each other, and a lawyer is not prohibited from advising a client
concerning a communication that the client is legally entitled to make. Also, a lawyer
having independent justification or legal authorization for communicating with a
represented party is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on behalf
of a client who is exercising a constitutional or other legal right to communicate with the
government. Communications authorized by law may also include investigative activities of
lawyers representing governmental entities, directly or through investigative agents, prior to
the commencement of criminal or civil enforcement proceedings. When communicating with
the accused in a criminal matter, a government lawyer must comply with this Rule in
addition to honoring the constitutional rights of the accused. The fact that a communication
does not violate a state or federal constitutional right is insufficient to establish that the
communication is permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented party is
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permissible may seek a court order. A lawyer may also seek a court order in exceptional
circumstances to authorize a communication that would otherwise be prohibited by this
Rule, for example, where communication with a party represented by counsel is necessary to
avoid reasonably certain injury.

[7] Inthe case of a represented o rganization, t his R ule p rohibits communications with a
constituent of the organization who supervises, directs or regularly consults with the
organization's lawyer concerning the matter, who has authority to obligate the organization
with respect to the matter, or whose act or omission in connection with the matter may be
imputed to the organization for purposes of civil or criminal liability. Consent of the
organization’s lawyer is not required for communication with a former constituent unless
that former constituent supervises, directs or regularly consults with the organization’s
lawyer concerning the matter; has authority to obligate the organization with respect to the
matter; has a continuing relationship with the former employer as a director or member of
the corporate-control group; has participated in the litigation or was otherwise exposed to
pnwleged or confidential information concerning the organization or the case during the
term of employment; or has performed acts or made omissions in connection with the matter
that may be imputed to the organization for purposes of civil or criminal liability. . If a
constituent of the organization is represented in the matter by his or her own counsel, the
consent by that counsel to a communication will be sufficient for purposes of this Rule.
Compare Rule 3.4(f). In communicating with a current or former constituent of an
organization, a lawyer must not use methods of obtaining evidence that violate the legal
rights of the organization. See Rule 4.4.

[8] The prohibition on communications with a represented party only applies in
circumstances where the lawyer knows that the party is in fact represented in the maiter to
be discussed. This means that the lawyer has actual knowledge of the fact of the
representation, but such actual knowledge may be inferred from the circumstances. See Rule
1.0(f). Thus, the lawyer cannot evade the requirement of obtaining the consent of counsel by
closing eyes to the obvious.

[9] In the event the party with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.
[10] By virtue of its exemption of communications authorized by law, this rule permits a
prosecutor or a government lawyer engaged in a criminal or civil law enforcement
investigation to communicate with, or direct investigative agents to communicate with, a
represented person prior to the represented person being arrested, indicted, charged, or
named as a defendant in a criminal or civil law enforcement proceeding against the
represented person. A civil law enforcement investigation is one conducted under the
government’s police or regulatory power to enforce the law. Once a represented person has
been arrested, indicted, charged, or named as a defendant in a criminal or civil law
enforcement proceeding, however, prosecutors and government lawyers must comply with
this Rule. A represented person’s waiver of the constitutional right to counsel does not
exempt the prosecutor from the duty to comply with this Rule.
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Staff Comment: The proposed rule is substantially similar to the current rule. The
words “or a court order” are added to the phrase “unless the lawyer . . . is authorized to do
sobylaw. . . .” In the new Model Rule, the term “party” is replaced with “person.” The
new proposed MRPC does not adopt that change, however, because the State Bar
Representative Assembly voted to retain the current language. “Party” is also used in the
Comment, where appropriate. The Representative Assembly also voted to add a “law
enforcement” clarification, which is included as Comment [10]. (Comment [10] is identical
to the comment adopted by the State of Tennessee.)

ALTERNATIVE (B):

[Shown as Alternative A with strikeouts and underlining.]

In representing a client, a lawyer shall not communicate about the subject of the
representation with a party whom the lawyer knows to be represented by another lawyer in
the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by
law or a court order. This Rule does not apply to_otherwise lawful investigative actions of
lawyers employed by the government who are engaged in investigating and/or prosecuting
violations of civil or criminal law.

Comment

[1] This Rule contributes to the proper functioning of the legal system by protecting a party
who has chosen to be represented by a lawyer in a matter against possible overreaching by
other lawyers who are participating in the matter, interference by those lawyers with the
client-lawyer relationship, and the uncounselled disclosure of information relating to the
representation. h

{2] Unless the law enforcement exception is applicable, tThis Rule applies to
communications with any party who is represented by counsel concerning the matter to
which the communication relates.

[3] The Rule applies even though the represented party initiates or consents to the
communication. A lawyer must immediately terminate communication with a party if, after
commencing communication, the lawyer learns that the party is one with whom
communication is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented party, or an employee or
agent of such a party, concerning matters outside the representation. For example, the
existence of a controversy between a government agency and a private party, or between two
organizations, does not prohibit a lawyer for either from communicating with nonlawyer
representatives of the other regarding a separate matter. Nor does this Rule preclude
communication with a represented party who is seeking advice from a lawyer who is not
otherwise representing a client in the matter. A lawyer may not make a communication
prohibited by this Rule through the acts of another. See Rule 8.4(a). Parties to a matter may
communicate directly with each other, and a lawyer is not prohibited from advising a client
concerning a communication that the client is legally entitled to make. Also, a lawyer
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having independent justification or legal authorization for communicating with a
represented party is permitted to do so.

{5] Communications authorized by law may include communications by a lawyer on behalf
of a client who is exercising a constitutional or other legal right to communicate with the
government. Communications authorized by law may also include investigative activities of
lawyers representing governmental entities, directly or through investigative agents, prior to

the commencement of criminal or civil enforcement proceedings—When-communicating-with
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[6] A lawyer who is uncertain whether a communication with a represented party is
permissible may seek a court order. A lawyer may also seek a court order in exceptional
circumstances to authorize a communication that would otherwise be prohibited by this
Rule, for example, where communication with a party represented by counsel is necessary to
avoid reasonably certain injury.

[7] Inthe case of a represented o rganization, t his R ule p rohibits communications with a

constituent of the organization who supervises, directs or regularly consults with the
organization’s lawyer concerning the matter, who has authority to obligate the organization
with respect to the matter, or whose act or omission in connection with the matter may be
imputed to the organization for purposes of civil or criminal liability. Consent of the
organization’s lawyer is not required for communication with a former constituent unless
that former constituent supervises, directs or regularly consults with the organization’s
lawyer concerning the matter; has authority to obligate the organization with respect to the
matter; has a continuing relationship with the former employer as a director or member of
the corporate-control group; has participated in the litigation or was otherwise exposed to
privileged or confidential information concerning the organization or the case during the
term of employment; or has performed acts or made omissions in connection with the matter
that may be i mputed to the o rganization for purposes of civil or criminal liability. I fa

constituent of the organization is represented in the matter by his or her own counsel, the
consent by that counsel to a communication will be sufficient for purposes of this Rule.

Compare Rule 3.4(f). In communicating with a current or former constituent of an
organization, a lawyer must not use methods of obtaining evidence that violate the legal
rights of the organization. See Rule 4.4.

[8] The prohibition on communications with a represented party only applies in
circumstances where the lawyer knows that the party is in fact represented in the matter to
be discussed. This means that the lawyer has actual knowledge of the fact of the
representation, but such actual knowledge may be inferred from the circumstances. See Rule
1.0(f). Thus, the lawyer cannot evade the requirement of obtaining the consent of counsel by
closing eyes to the obvious.

[9] In the event the party with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3,
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Staff Comment: The proposed rule is similar to the current rule. The words “or a
“court order” are added to the phrase “unless the lawyer . . . is authorized to do so by law . .
. .7 In the new Model Rule, the term “party” is replaced with “person.” The new proposed
MRPC does not adopt that change, however, because the State Bar Representative Assembly
voted to retain the current language. “Party” is also used in the Comment, where
appropriate. The Representative Assembly also voted to add a “law enforcement”
clarification. An express exception for otherwise lawful investigative actions of lawyers
employed by the government, who are engaged in investigating or prosecuting violations of
civil or criminal law, is included in the body of the rule.

RULE 4.3 DEALING WITH UNREPRESENTED PERSON

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer
shall not state or imply that the lawyer is disinterested. When the lawyer knows or
reasonably should know that the unrepresented person misunderstands the lawyer’s role in
the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The
lawyer shall not give legal advice to an unrepresented person, other than the advice to secure
counsel, if the lawyer knows or reasonably should know that the interests of such a person
are or have a reasonable possibility of being in conflict with the interests of the client.

Comment

[1] An unrepresented person, particularly one not experienced in dealing with legal matters,
might assume that a lawyer is disinterested in loyalties or is a disinterested authority on the
law even when the lawyer represents a client. In order to avoid a misunderstanding, a
lawyer will typically need to identify the lawyer’s client and, where necessary, explain that
the client has interests opposed to those of the unrepresented person.  For
misunderstandings that sometimes arise when a lawyer for an organization deals with an
unrepresented constituent, see Rule 1.13(d).

[2] The Rule distinguishes between situations involving unrepresented persons whose
interests may be adverse to those of the lawyer’s client and those in which the person’s
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interests are not in conflict with the client’s. In the former situation, the possibility that the
lawyer will compromise the unrepresented person’s interests is so great that the Rule
prohibits the giving of any advice, apart from the advice to obtain counsel. Whether a
lawyer is giving impermissible advice may depend on the experience and sophistication of
the unrepresented person, as well as the setting in which the behavior and comments occur.
This Rule does not prohibit a lawyer from negotiating the terms of a transaction or settling a
dispute with an unrepresented person. So long as the lawyer has explained that the lawyer
represents an adverse party and is not representing the person, the lawyer may inform the
person of the terms on which the lawyer’s c lient will enter into an agreement or settle a
matter, prepare documents that require the person’s signature, and explain the lawyer’s own
view of the meaning of the document or the lawyer’s view of the underlying legal obligations.

Staff Comment: The proposed rule is identical to the current rule, with the addition of the last
sentence, which was recommended by the State Bar Ethics Committee.. The.proposed rule is
~identical to the Mode! Rule. ' '

RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS

(a) Inrepresenting a client, a lawyer shall not use means that have no substantial purpose
other than to embarrass, delay, or burden a third person, or use methods of obtaining
evidence that violate the legal rights of such a person.

(b)  Alawyer who receives a document relating to the representation of the lawyer’s client
and knows or reasonably should know that the document was inadvertently sent shall
promptly notify the sender.

Comment

[1] Responsibility to a client requires a lawyer to subordinate the interests of others to those
of the client, but that responsibility does not imply that a lawyer may disregard the rights of
third persons. It is impractical to catalogue all such rights, but they include legal
restrictions on methods of obtaining evidence from third persons and unwarranted intrusions
into privileged relationships, such as the client-lawyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were
mistakenly s ent or produced by o pposing p arties or t heir [ awyers. I fa lawyer knows or
reasonably should know that such a document was sent inadvertently, then this Rule requires
the lawyer to promptly notify the sender in order to permit that person to take protective
measures. Whether the lawyer is required to take additional steps, such as returning the

original document, is a matter of law beyond the scope of these Rules, as is the question

whether the privileged status of a document has been waived. Similarly, this Rule does not
address the legal duties of a lawyer who receives a document that the lawyer knows or

reasonably should know may have been wrongfully obtained by the sending person. For

purposes of this Rule, “document” includes e-mail or other electronic modes of transmission

subject to being read or put into readable form.
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[3] Some lawyers may choose to return a document unread, for example, when the lawyer
learns before receiving the document that it was inadvertently sent to the wrong address.
Where a lawyer is not required by applicable law to do so, the decision to voluntarily return

such a document is a matter of professional judgment ordinarily reserved to the lawyer. See
Rules 1.2 and 1.4.

Staff Comment: Proposed paragraph (a) is the same as the current rule. Paragraph (b), dealing with
the inadvertent disclosure of confidential information, requires a lawyer who has inadvertently
received a document to “promptly notify the sender.” This rule is identical with the Mode! Rule.
The State Bar Ethics Committee recommended the addition of this new paragraph to the Michigan
rules.

LAW FIRMS AND ASSOCIATIONS

RULES.1 RESPONSIBILITIES OF A PARTNER OR
SUPERVISORY LAWYER

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm, shall make reasonable efforts to
ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the
firm conform to the Rules of Professional Conduct.
(b) A lawyer having direct supervisory authority over another lawyer shall make
“reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional
Conduct.
(¢) A lawyer shall be responsible for another lawyer’s violation of the Rules of
Professional Conduct if:

(1)  the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or

(2)  the lawyer is a partner or has comparable managerial authority in the law firm
in which the other lawyer practices, or has direct supervisory authority over the other lawyer,
and knows of the conduct at a time when its consequences can be avoided or mitigated but
fails to take reasonable remedial action.

Comment

[1] Paragraph (a) applies to lawyers who have managerial authority over the professional
work of a firm. See Rule 1.0(c). This includes members of a partnership, the shareholders in
a law firm organized as a professional corporation, and members of other associations
authorized to practice law; lawyers having comparable managerial authority in a legal
services organization or a law department of an enterprise or government agency; and
lawyers who have intermediate managerial responsibilities in a firm. Paragraph (b) applies
to lawyers who have supervisory authority over the work of other lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within a firm to make
reasonable efforts to establish internal policies and procedures designed to provide
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reasonable assurance that all lawyers in the firm will conform to the Rules of Professional
Conduct. Such policies and procedures include those designed to detect and resolve
conflicts of interest, identify dates by which actions must be taken in pending matters,
account for client funds and property and ensure that inexperienced lawyers are properly
supervised.

[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph
(a) can depend on the firm’s structure and the nature of its practice. In a small firm of
experienced lawyers, informal supervision and periodic review of compliance with the
required systems ordinarily will suffice. In a large firm, or in practice situations in which
difficult ethical problems frequently arise, more elaborate measures may be necessary.
Some firms, for example, have a procedure whereby junior lawyers can make confidential
referral of ethical problems directly to a designated senior partner or special committee.
See Rule 3.2. Firms, whether large or small, may also rely on continuing legal education in
professional ethics. In any event, the ethical atmosphere of a firm can influence the conduct
of all its members and the partners may not assume that all lawyers associated with the firm
will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of
another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable
managerial authority in a law firm, as well as a lawyer who has direct supervisory authority
over performance of specific legal work by another lawyer. Whether a lawyer has
supervisory authority in particular circumstances is a question of fact. Partners and lawyers
with comparable-authority have at least indirect responsibility for all work being done by the
Jirm, while a partner or manager in charge of a particular matter ordinarily also has
supervisory responsibility for the work of other firm lawyers engaged in the matter.
Appropriate remedial action by a partner or managing lawyer would depend on the
immediacy of that lawyer’s involvement and the seriousness of the misconduct. A supervisor
is required to intervene to prevent avoidable consequences of misconduct if the supervisor
knows that the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate
misrepresented a matter to an opposing party in negotiation, the supervisor as well as the
subordinate has a duty to correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a violation of
paragraph (b} on the part of the supervisory lawyer even though it does not entail a violation
of paragraph (c) because there was no direction, ratification or knowledge of the violation.
[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the
conduct of a partner, associate or subordinate. Whether a lawyer may be liable civilly or
criminally for another lawyer’s conduct is a question of law beyond the scope of these Rules.
[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the
personal duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See
Rule 5.2(a).

Staff Comment: This proposed rule is identical with the current Michigan rule, except for the
addition of the clause, “and a lawyer who individually or together with other lawyers possesses
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comparable managerial authority in a law firm . . . " and the deletion of the words “of the relevant
facts” in subparagraph (c) (1). The proposed rule is identical to the Model Rule.

RULE 5.2 RESPONSIBILITIES OF A SUBORDINATE LAWYER

(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the
lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that
lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable
question of professional duty.

Comment

[1] Although a lawyer is not relieved of responsibility for a violation by the fact that the
lawyer acted at the direction of a supervisor, that fact may be relevant in determining
whether a lawyer had the kmowledge required to render his or her conduct a violation of the
Rules. For example, if a subordinate filed a frivolous pleading at the direction of a
supervisor, the subordinate would not be guilty of a professional violation unless the
subordinate knew of the document’s frivolous character. :
[2] When lawyers in a supervisor-subordinate relationship encounter a matter mvolvmg
professional judgment as to ethical duty, the supervisor may assume responsibility for
making the judgment. Otherwise, a consistent course of action or position could not be
taken. Ifthe question can reasonably be answered only one way, the duty of both lawyers is
clear and they are equally responsible for fulfilling it. However, if the question is
reasonably arguable, someone has to decide upon the course of action. That authority
ordinarily reposes in the supervisor, and a subordinate may be guided accordingly. For
example, if a question arises whether the interests of two clients conflict under Rule 1.7, the
supervisor’s reasonable resolution of the question should protect the subordinate
professionally if the resolution is subsequently challenged.

Staff Comment: This rule is identical with the current Michigan rule and with the Model Rule.
RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS

With respect to a nonlawyer employed or retained by or associated with a lawvyer:

(a) a lawyer partner in a firm, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a firm shall make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance that the nonlawyer’s conduct
is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable
efforts to ensure that the nonlawyer’s conduct is compatible with the professional obligations
of the lawyer; and

(c) alawyer shall be responsible for conduct of such a nonlawyer that would be a violation
of the Rules of Professional Conduct if engaged in by a lawvyer if:
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(1)  the lawyer orders or, with the knowledge of the specific conduct, ratifies the
conduct involved; or

(2)  the lawyer is a partner or has comparable managerial authority in the law firm
in which the nonlawyer is employed, or has direct supervisory authority over the nonlawyer,
and knows of the conduct at a time when 1ts consequences can be avoided or mitigated but
fails to take reasonable remedial action.
The providing of otherwise lawful advice to persons having independent obligations to
conduct investigations does not make a lawyer respousible for the conduct of those persons.

Comment

[1] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether
employees or independent contractors, act for the lawyer in rendering the lawyer’s
professional services. A lawyer must give such assistants appropriate instruction and
supervision concerning the ethical aspects of their employment, particularly regarding the
obligation not to disclose information relating to representation of the client, and should be
responsible for their work product. The measures employed in supervising nonlawyers
should take account of the fact that they do not have legal training and are not subject to
professional discipline. This Rule also applies to any nonlawyers in a firm that provides
legal as well as nonlegal services who are involved in the delivery of legal services.

{2] Paragraph (a) requires lawyers with managerial authority within a law firm to make
reasonable efforts to establish internal policies and procedures designed to provide
reasonable assurance that nonlawyers in the firm will act in a way compatible with the Rules
of Professional Conduct. See Comment [1] to Rule 5.1 and Rule 8.4(a). Paragraph (b)
applies to lawyers who have supervisory authority over the work of a nonlawyer. Paragraph
(¢} specifies the circumstances in which a lawyer is responsible for conduct of a nonlawyer
that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer.

[3] The last sentence of this Rule applies when lawyers give advice or instruction to persons
having independent obligations to conduct investigations, such as when a prosecutor gives
legal advice to a police officer. If the investigator chooses not to follow the advice or
instruction given, the lawyer does not incur responsibility under this Rule or Rule 8.4(a).

[4] The duty and responsibility of a lawyer with respect to the conduct o fnonlawyers is
parallel to the duty and responsibility of a lawyer under Rule 5.1.

Staff Comment: The proposed rule is substantially similar to the current rule. The “comparable
managerial authority” concept of proposed MRPC 5.1 is added here also, and the final sentence is
new. Since this rule imposes new ethical responsibilities on law firms and individuals, the State Bar
Ethics Committee found it prudent to add the last sentence. Two additional comments ([3] and [4])
were also added to help clarify this rule. In addition, the proposed rule makes two other slight
modifications to the Model Rule: the term “partner” is expanded to read “lawyer partner in a firm,”
to help clarify that this rule deals with that type of partner only, and the term “person” was changed
to “nonlawyer” to specify that the term applies to persons other than lawyers.
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RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1)  an agreement by a lawyer with the lawyer’s firm, partner, or associate may
provide for the payment of money, over a reasonable period of time after the lawyer’s death,
to the lawyer’s estate or to one or more specified persons;

(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared
lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative
of that lawyer the agreed-upon purchase price;

(3) alawyer or law firm may include nonlawyer employees in a compensation or
retirement plan, even though the plan is based in whole or in part on a profit-sharing
arrangement; and

(4) alawyer may share court-awarded legal fees with a nonprofit orgamzatlon that
-.employed, retained or recommended employment of the lawyer in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the

partnership consist of the practice of law.

(¢} A lawyer shall not permit a person who recommends, employs, or pays the lawyer to
~render legal services for another to direct or regulate the lawyer’s professional judgment in

rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional corporation or

association engaged in the practice of law for a profit, if:

~ {1) anonlawyer owns any interest therein, except that a fiduciary representative of

the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time

during administration;

(2)  a nonlawyer is a corporate director or officer thereof or occupies the position
of similar responsibility in any form of association other than a corporation; or

(3)  a nonlawyer has the right to direct or control the professional judgment of a

lawyer.

Comment

[1] The provisions of this Rule express traditional limitations on sharing fees. These
limitations are to protect the lawyer’s professional independence of judgment. Where
someone other than the client pays the lawyer’s fee or salary, or recommends employment of
the lawyer, that arrangement does not modify the lawyer’s obligation to the client. As stated
in paragraph (c), such arrangements should not interfere with the lawyer’s professional
Judgment.

[2] This Rule also expresses traditional limitations on permitting a third party to direct or
regulate the lawyer’s professional judgment in rendering legal services to another. See also
Rule 1.8(f) (lawyer may accept compensation from a third party as long as there is no
interference with the lawyer’s independent professional judgment and the client gives
informed consent).
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Staff Comment: No substantive changes to the current rule are proposed. (The term “engaged in the
practice of law” is used instead of “authorized to practice law” in paragraph [d].)

RULES.S UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL
PRACTICE OF LAW

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the
legal profession in that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1)  except as authorized by these Rules or other law, establish an office or other
systematic and continuous presence in this jurisdiction for the practice of law; or

(2)  hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services on a temporary basis
in this jurisdiction that: '

(1)  are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter; N

(2) are in or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is
authorized by law or order to appear in such proceeding or reasonably expects to be so
authorized;

(3)  are in or reasonably related to a pending or potential arbitration, mediation, or
other alternative dispute resolution proceeding in this or another jurisdiction, if the services
arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the
lawyer is admiited to practice and are not services for which the forum requires pro hac vice
admission; or ' ' o " '

(4) arenot within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.
(d A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services in this jurisdiction
that:

(1)  are provided to the lawyer’s employer or its organizational affiliates and are
not services for which the forum requires pro hac vice admission; or

(2)  are services that the lawyer is authorized by federal or other law to provide in
this jurisdiction.

Comment

{1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to
practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis or
may be authorized by court rule or order or by law to practice for a limited purpose or on a
restricted basis. Paragraph (a) applies to unauthorized practice of law by a lawyer, whether
through the lawyer’s direct action or by the lawyer assisting another person.
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[2] The definition of the practice of law is established by law and varies from one
Jurisdiction to another. Whatever the definition, limiting the practice of law to members of
the bar protects the public against rendition of legal services by unqualified persons. This
Rule does not prohibit a lawyer from employing the services of paraprofessionals and
delegating functions to them, so long as the lawyer supervises the delegated work and
retains responsibility for their work. See Rule 5.3.

[3] A lawyer may provide professional advice and instruction to nonlawyers whose
employment requires knowledge of the law; for example, claims adjusters, employees of
financial or commercial institutions, social workers, accountants and persons employed in
government agencies. Lawyers also may assist independent nonlawyers, such as
paraprofessionals, who are authorized by the law of a jurisdiction to provide particular law-
related services. In addition, a lawyer may counsel nonlawyers who wish to proceed pro se.
[4] Other than as authorized by law or this Rule, a lawyer who is not admitted to practice
generally i n t his j urisdiction violates p aragraph (b) if t he lawyer e stablishes an o ffice or
other systematic and continuous presence in this jurisdiction for the practice of law.
Presence may be systematic and continuous even if the lawyer is not physically present here.
Such a lawyer must not hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction. See also Rules 7.1(a) and 7.5(b).

[5] There are occasions in which a lawyer admitted to practice in another United States
Jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide
legal services on a temporary basis in this jurisdiction under circumstances that do not
create an unreasonable risk to the interests of their clients, the public or the courts.
Paragraph (c) identifies four such circumstances. The fact that conduct is not so identified
does not imply that the conduct is or is not authorized. With the exception of paragraphs
(d)(1) and (d)(2), this Rule does not authorize a lawyer to establish an office or other
systematic and continuous presence in this jurisdiction without being admitied to practice
generally here.

[6] There is no single test to determine whether a lawyer’s services are provided on a
“temporary basis” in this jurisdiction, and may therefore be permissible under paragraph
(c). Services may be “temporary” even though the lawyer provides services in this
Jurisdiction on a recurring basis, or for an extended period of time, as when the lawyer is
representing a client in a single lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any United
States jurisdiction, which includes the District of Columbia and any state, territory or
commonwealth of the United States. The word “admitted” in paragraph (c) contemplates
that the lawyer is authorized to practice and is in good standing to practice in the
Jurisdiction in which the lawyer is admitted and excludes a lawyer who while technically
admitted is not authorized to practice, because, for example, the lawyer is on inactive status
or is suspended for non-payment of dues.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are protected if a
lawyer admitted only in another jurisdiction associates with a lawyer licensed to practice in
this jurisdiction. For this paragraph to apply, however, the lawyer admitted to practice in
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